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COMPLAINT

(Tr. pp. 3, 4, 5, 6)

The complaint alleges that the defendant corporation is

a corporation of Delaware and that Helen Joye Larsen is the

widow and heir of Wayne Robert Larsen, Sr., deceased and

that Wayne Robert Larsen, Jr., a minor, is the only child of

the said deceased, and that the said Homer G. Smith was an

employee of the defendant acting upon the business of his

employer.



That upon the 18th day of July 1950, the agent of the

defendant corporation, while acting in the course of his em-

ployment, negligently operated an airplane in the nighttime

at or near Phillips Field in Power County, Idaho. That said

airplane crashed causing the death of Wayne Robert Larsen,

Sr.

That the defendant and appellant herein, through its

agent, Homer G. Smith, operated said plane in a wanton,

wilfull and reckless manner, in complete disregard of the

rights of Wayne Robert Larsen, Sr., and the plaintiffs.

That Wayne Robert Larsen, Sr., was 33 years old, strong,

healthy and industrious man, capable of earning and would

have earned large sums of money for the support and benefit

of his wife and minor child had he lived; that he was a kind,

friendly person devoted to his family, that by reason of his

death his wife has lost the love, comfort and companionship

of a devoted husband and has lost the support and care that

her husband would have provided for her had he lived; that

his minor child, Wayne Robert Larsen, Jr., has lost the love,

comfort and companionship and support of his father to the

damage of the plaintiffs in the sum of $125,000.00, and that

funeral expenses have been incurred in the amount of

$775.00.

ANSWER
(Tr. pp. 6, 7)

The answer of the defendant admits that the plaintiffs

are residents of Idaho and that the amount of money involved

exceeds $3,000.00



The defendant admits that the defendant is a corporation

existing under the laws of Delaware.

Defendant denies that Helen Joye Larsen is the wife of

the deceased, Wayne Robert Larsen, Sr., and denies that

Wayne Robert Larsen, Jr., is the sole and only living child

of the marriage; which denials are upon information and be-

lief. The defendant admits that Wayne Robert Larsen, Sr. is

deceased, and that he died upon the 18th day of July, 1950.

The defendant also denies that the said Homer G. Smith

was acting within the scope of his employment, or was

authorized to use the airplane by the defendant corporation.

The defendant alleges affirmatively that the complaint

does not state a claim against the defendant.

The defendant alleges that any damage suffered by the

plaintiffs or either of them were caused by and proximately

contributed to the negligence of the deceased, namely, Wayne

Robert Larsen, Sr. Further the defendant alleges that the

said Wayne Robert Larsen, Sr. is guilty of assumption of risk

to such a degree and such an extent that it bars this action

by plaintiffs and that the said Wayne Robert Larsen, Sr.

assumed the risk of all injuries he suffered.

The defendant prays that plaintiffs take nothing.

JURISDICTION

This is a suit of civil nature between citizens of different

states wherein the amounts in controversy exceeds $3,000.00,

exclusive of interest and costs and the United States District



Court has jurisdiction under Title 28, Section 41 U.S.C.A.

(Judicial Code Section 24, Amended.)

This appeal is from a final judgment of the United States

District Court for the Eastern District of Idaho. The United

States Court of Appeals for the Ninth Circuit has appellate

jurisdiction under Title 28 U.S.C.A. (Judicial Code Section

128 Amended.)

STATEMENT OF THE CASE

This is an action for damages brought by the plaintiffs

who are the surviving widow and minor child respectively

of the deceased Wayne Robert Larsen, Sr. ; which action is

for the alleged wrongful death of their husband and father

respectively.

The defendant corporation operated a general mercantile

store for the sale of various kinds of materials to be used in

the construction of buildings and homes.

That on or about the 18th day of July, 1950, and for

several months prior thereto the said Homer G. Smith was an

agent and salesman for the defendant corporation and that

on or about the 17th day of July, 1950, the said Homer G.

Smith, in the company of Wayne Robert Larsen, Sr., flew

in an airplane to Twin Falls, Idaho; that said airplane was

owned by Homer G. Smith. That the deceased Larsen, at a

time previous to the accident had received a private pilot's

license and had taken 23 hours of flight time toward a com-

mercial pilot's license. (Tr. pp. 175, 176, 177)



That the said airplane was equipped with dual controls.

That the said Homer G. Smith and the said Wayne Rob-

ert Larsen and two other persons entered said airplane at

Twin Falls, Twin Falls County, Idaho, in the nighttime at

approximately 12 o'clock P.M. and undertook a flight to

Pocatello, Idaho. That at the time said airplane arrived in

Pocatello, it was dark and there was no moon and no stars

were shining, and that the said plane circled the field at Poca-

tello and contacted the operator of the tower and made a

turn and crashed to the ground. Homer G. Smith and Wayne

Robert Larsen, Sr. and the other occupants of the plane were

killed.

That at the time of the accident Wayne Robert Larsen,

Sr. was married to Helen Joye Larsen and that after the death

of Wayne Robert Larsen, Sr., a child was born to Helen Joye

Larsen, whose father was the deceased Wayne Robert Larsen,

Sr.

That the said Wayne Robert Larsen, Sr., at the time of

the accident was in good health and was living with his wife

and they were happily married and that he was earning a

little over five thousand a year, between five and six thousand.

That he was engaged in business with a Mr. Berry and his

father as building contractors and was employed by one Roy

Zigler.

The case was tried before a jury and before the Honor-

able Chase A. Clark, District Judge of the District Court of

the United States in and for the State of Idaho, in and for

ihe Eastern Division.



A verdict was returned by the jury in the amount of

$75,000.00. Such judgment was entered on the 17th day of

November, 1951. (Tr. p. 10, 11)

The defendant moved the Trial Court for a dismissal

and nonsuit at the time the plaintiffs rested. The defendant

renewed its motion for nonsuit after the defendant rested and

also moved the court for a directed verdict. The defendant cor-

poration filed its motion for new trial (Tr. pp. 16-22).

Defendant also filed a motion for judgment notwithstanding

the verdict. (Tr. pp. 22, 23). The said motions, and all of

them, were denied by the Honorable Chase A. Clark, United

States District Judge. Appeal was taken thence to this Hon-

orable Court. (Tr. pp. 23-32).

QUESTIONS PRESENTED

1. Should the Trial Court have held that under the

evidence as the same was introduced, that the plaintiffs had

failed to prove that the agent. Homer G. Smith was acting

within the course of his employment, or that he was author-

ized to do the act, to-wit, the flying of the airplane from

Pocatello to Twin Falls and return?

2. Should the Trial Court have held as a matter of law

that the evidence was insufficient to support the verdict in

that there was no evidence in the record that the defendant

corporation had authorized the use of the instrumentality,

the airplane, by the salesman Homer G. Smith in the perform-

ance of his duties, and that the use of the airplane was there-

fore not within the scope of his employment?



3. Should the trial Court have concluded that the de-

cedent, Wayne Robert Larsen, Sr., had assumed the risk of

the flight and the dangers necessarily incident to such flight,

and by reason of such he was guilty of assumption of risk as

a matter of law?

4. Should the Trial Court have concluded from the evi-

dence adduced at the trial that th^ deceased, Wayne Robert

Larsen, Sr., was guilty of contributory negligence as a matter

of law so that his heirs could not successfully prosecute this

action?

5. Whether or not a verdict in the amount of $75,000.00

was excessive under the facts and circumstances of the instant

case.

6. Should .the Trial Court have set aside the verdict in

the instant case upon the ground that the same was excessive

and appears to have been given under the influence of passion

or prejudice?

7. Should the Trial Court have reduced the verdict be-

cause of its excessiveness to an amount commensurate with

the measure of damages provided for by law?

8. Did the Trial court err in instructing the jury that

violation of the Civil Aeronautics Regulation was negligence

in itself?

9. Did the Court err in instructing the jury that the said

Homer G. Smith was acting within the course of his employ-

ment and had authority to fly the airplane if the said de-

fendant corporation had knowlege of such acts and did not

take action to prevent it?
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10. Should the Trial Court have instructed the jury, in

accordance with defendant's requested instruction No. 7 that

the flying in a private plane is an extra hazardous act?

The above and foregoing questions were raised before

the Trial Court by the defendant's motion for nonsuit (Tr.

pp. 170, 171), the defendant's motion for directed verdict

(Tr. p. 179) , by the defendant's motion for new trial (Tr.

pp. 16, 17, 18, 19, 20, 21, 22) by the defendant's motion

for judgment notwithstanding the verdict (Tr. pp. 22, 23),

by the objections to the instructions (Tr. pp. 196, 197, 198,

200).

SPECIFICATIONS OF ERRORS

L

The Honorable Trial Court erred in refusing to grant

defendant's motion for nonsuit, which said motion was made

by defendant at a time when plaintiffs had rested. The basis

of said motion for nonsuit being that the evidence at the time

said nonsuit was made showed that the deceased, Wayne

Robert Larsen, Sr., for whose death this action was brought,

had assumed the risk necessarily involved in the airplane

flight from Twin Falls to Pocatello or was guilty of contribu-

tory negligence as a matter of law in undertaking said flight

under the circumstances. Further, that the evidence of the

plaintiffs at the time the defendant moved for nonsuit showed

that the accident was a result of circumstances beyond the

control of said Homor G. Smith and not suggesting negli-

gence. Further, said motion was made upon the ground that

II
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the evidence was insufficient to show that the defendant in

this case, appellant herein, had authorized the use of the in-

strumentality, namely, the airplane, that brought about the

accident. Further, that the evidence showed that at the time of

the accident the said Homer G. Smith was not acting within

the line, course, and scope of his employment. (Tr. pp. 1 70,

171)

11.

The Court erred in refusing to grant defendant's motion

for directed verdict which said motion was made by defendant

at a time when the motion for nonsuit had been renewed and

at a time when the defendant had moved for directed verdict.

The basis for said motion was that at the time defendant so

moved, the evidence showed that the flight in question com-

menced at Twin Falls, Idaho, after dark and at approximate-

ly 1 1 : 1 5 in the evening and said Wayne Larsen, Sr., had been

a licensed pilot and was experienced in the flight of airplanes

and knew the danger attendant upon said night flight, he

having previously completed a course in flight training for

his private pilot's license and had taken 23 hours in training

as a commercial pilot. That in said motion, all of the grounds

previously assigned in the motion for nonsuit were renewed.

(Tr. p. 179).

III.

The Court erred in refusing to grant defendant's motion

for new trial (Tr. pp. 16, 17, 18, 19, 20, 21, 22), said

motion being based upon the following grounds:
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A. That the verdict of $75,000.00 was excessive, given

under the influence of passion and prejudice and bears no

reasonable relationship to the amount of monetary damages

allowable under the statutes.

B. That the evidence was insufficient to justify the

verdict in that the evidence showed that the deceased Larsen

had assumed the risk of the flight and that, at the time of

taking such flight he knew, or should have known, the risk

involved. He was likewise chargeable with knowledge of the

skill or lack of skill of the said Homer G. Smith, who was

piloting the airplane.

C. That the evidence was insufficient to support the

verdict in that there was no evidence in the record that the

defendant corporation had ever authorized the use of the

airplane by their salesman, Homer G. Smith, and that the

flight of the airplane was not within the scope of Smith's

employment.

D. That the Trial Court erred in refusing to grant the

defendant's motion for new trial in that during the course

of instructions to the jury, the Court gave the following in-

struction (Tr p. 184):

"You are instructed that the circumstances and facts

as established by the evidence are such that you may
infer negligence on the part of the defendant. You are

not compelled to do so and this inference is merely

one which you may take into consideration in the

weighing of the facts and circumstances of the entire

case as presented to you."
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E. That the Trial Court erred in giving the following

instruction (Tr. pp. 189-190):

"You are instructed that if you find from the evidence

that the District Manager of the Boise-Payette Lum-
ber Company knew that Mr. Smith was taking or

flying the customers of the company to Twin Falls,

Idaho, and that he was doing if for the purpose of

being nice to or of entertaining said customers and in

furthering the business of the Boise-Payette Lumber
Company, that such knowledge on the part of the

District Manager or his acquiescence or his failure to

object would give authority to the said Homer G.

Smith to make said trip on behalf of the defendant."

E. The Trial Court erred in refusing to give defendant's

requested instruction No. 7, which reads as follows:

"You are instructed that in connection with the as-

sumption of risk on the part of the deceased as this

has been defined to you in these instructions, that

you may consider in determining whether or not the

deceased assumed the risk of this flight, that aviation

has not as yet become either a necessary or common
means of transportation. This, coupled with the fact

that airplanes have not yet been perfected to the point

of a certainty of control approximating that of which
automobiles are capable, and with the serious charac-

ter of harm which an airplane out of control is likely

to do to persons, structures and chattels on the land

over which it flies makes it proper to regard aviation

as an extra hazardous activity; and furthermore that

a perfect plane, perfectly flown, may crash in un-

favorable weather."

G. That the Trial Court erred in admitting evidence,

over defendant's objection, to prove agency, course of em-
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ployment or authorization to use the plane by statements of

persons other than the authorized agents of the defendant

corporation.

H. That the Trial Court erred in giving the instruction

which reads as follows; (Tr. p. 186)

:

"No person shall pilot an aircraft carrying passengers

during the period from one hour after sunset to one

hour before sunrise unless he has made at least five

take-offs and landings to a full stop during such

period within the preceding ninety days.

"You are further instructed that if you find that there

was on the part of Homer G. Smith a violation of

this provision, that such violation would be proof of

negligence in itself and if you then further find that

such a violation would be proof of negligence in itself

and if you then further find that such a violation was
the proximate cause of the accident and the resulting

death of Wayne Robert Larsen, and you have also

found the plaintiffs on the issue of agency, it will

then be your duty to find in favor of the plain-

tiffs and against the defendant."

IV.

The Trial Court erred in giving its instruction which

reads as follows: (Tr. p. 187)

:

"You are instructed that no person shall pilot an air-

craft under authority of a private pilot's certificate

issued by the administration of the Civil Aerinautics

Administration of the United States Government un-

less he has in his personal possession at all times while

piloting aircraft a medical certificate or order (173)
evidence satisfactory to the administrator showing
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that he has met the physical requirements as a private

pilot within the last twenty- four calendar months
preceding the flight."

POINTS AND AUTHORITIES

I.

Whether an employee is acting in the scope of his em-

ployment may be a question of fact for a jury or a question

of law for the Court. Whether there is evidence to justify

tiers of fact to so find is for the Court, and if there be no

such evidence, it is the duty of the Court to direct a verdict.

39 Corpus Juris, Master and Servant,

Sec. 1593, p. 1362;

Zampella v. Fitzhenry,

97 N.J. L. 517, 117 N.J. L. 711, 24 A. L. R.

666.

II.

Proof of whether or not an agent is acting within the

'::ope of his agency and within his authority, may not be

.lade by testimony of witnesses, which amount to conclu-

sions. Whether such testimony as to circumstances comes

from a third party, the employer or the employee, a witness

in such cases is limited to a statement of directions given and

of facts and circumstances from which inferences may be

drawn by the jury if the evidence is sufficient to raise an

issue in this regard.
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Short Mountain Coal Co. v. Hardy,

114 Mass. 197, 213;

Rice V. James,

193 Mass. 458, 461, 79 N. E. 807;

Farrell v. United States,

8 Cir., 110 F. 942;

McCornick v. Mining ^ Milling Co.,

23 Utah 71, 63 P. 820;

Wilhoit V. Iverson Tool Co.,

Tex. Civ. App., 119 S.W. 2d 709.

Stevens v. Frost,

32 A. 2d 164.

III.

Where there is but one conclusion justified under the

evidence, the Court will direct the jury to that conclusion

with regard to the matter of scope of employment and author-

ity. :

Burnham v. Hecker,

30 A. 2d 801.

IV.

To reach the conclusion that the agent was acting in the

course of his employment in transporting the deceased to

Pocatello, it must appear that he had authority to transport

him. The authority of an agent is the very essence and sine

qua non of the relationship.



15

2 Am. Jur., Agency,

Sec. 85;

Mechanics' Bank v. Bank of Columbia,

5 Wheat, 326, 337, 5 L. Ed 100.

V.

The master is chargeable with the conduct of his servant,

only when he acts in the execution of the authority given

him.

Morris v. Brown,
111 N.Y. 318, 327, 18 N.E. 722, 725, 7 Am.
St. Rep. 751.

VI.

When an agent is furnished a car by his employer in

which to go to and return from the place where he performs

a service for his employer he is still in the course of his em-

ployment on his return, and the employer is generally re-

sponsible for his negligence during this time. But the em-

ployer is not so responsible to one who is riding in the car

at the invitation of the employee if the employee is without

authority to transport such person.

Mechem on Agency,

Sec. 1913;

Driscoll V. Scanlon,

165 Mass. 348, 43 N. E. 100, 52 Am. St. Rep.

523.
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VII.

An agent may be acting within the authority granted him

as to person he may injure upon the street and still not acting

within his authority as to persons he may have invited to ride

with him.

Murphy v. Barry,

264 Mass. 557, 163 N. E. 159;

Bilow V. Kaplan,

164 A. 694, 11 N.J. Misc. 108;

Raible v. Hygienic Ice ^ Refrigerating Co.,

134App. Div. 705, 119N.Y.S. 138;

Wilkinson v. Moore ^ Preston Coal Co.,

79 N. H. 335, 109 A. 45.

VIII.

The burden of proof is upon the plaintiff to prove the

agency and the scope thereof. It cannot be presumed.

3 C.J.S., Agency,

Sec. 315;

Blacher v. National Bank of Baltimore,

151 Md. 514, 135 A. 383, 49 A. L. R. 1366.

IX.

An employee has implied authority such as is usual, cus-

tomary and necessary.

21 R.C.L. 853;
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Reifsnyder v. Dougherty,

301 Pa. 328, 152 A. 98;

Chesapeake ^ O. R. Co. v. Ringstaff, 6 Cir.,

67 F. 2d 482.

X.

The principle that an agent or employee has implied

authority to do what is proper and necessary is not control-

ling. It is not sufficient that the act of the agent or employee

is advantageous to, or convenient for, his principal, or even

effectual in transacting the business in which he is engaged.

2 Am. Jur, Agency,

Sec. 87.

XL

It is not within the scope of an agent's employment to

employ a means of contacting customers that is unnecessary

and involves additional risks.

Stevens v. Frost,

32 A. 2d 164.

XII.

The master is not liable where the agent, even in the

execution of his general duty, uses an instrumentality not ex-

pressly or impliedly authorized by the master.

Railroad Express Agency v. Bonnell,

33 N. E. 2d 980;
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Blackman v. Atlantic City and S. R. Co.,

19 A. 2d 807.

XIII.

The fact that the instrumentality used by the agent is

not owned by the master is a fact which may indicate that the

use of the instrumentality is not authorized, or, if authorized,

that its use is not within the scope of his employment.

Holdsworth v. Pennsylvania Power ^ Light Co.,

10 A. 2d 412.

XIV.

In determining whether or not the use of an unauthorized

instrumentality is within the scope of the employment, the

additional risk from the use is an important fact to be con-

sidered.

Rankin v. W. U. Tel. Co.,

23 N. W. 2d 676.

XV.

The master is not liable for injuries caused by the negli-

gence of an agent in the use of an instrumentality which is

substantially different from that authorized as a means of

performing the masters service or over the use of which it is

understood that the master is to have no right of control.

Restatement of the Law of Agency,

Vol. 1, Sec. 239;

f

II
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35 Am. Jur..

Sec. 579, p. 1013;

35 Am. Jur.,

Sec. 538, p. 1018.

XVI.

One who voluntarily takes a flight as a guest in an air-

plane assumes all the risk incidental to the undertaking and

can recover only on evidence that the operator was guilty of

willful and wanton negligence, and that whether or not the

pilot is skillful or not is immaterial.

Bird V. Louer,

272 111. App. 522 (1933) U. S. Av. 151;

Morrison v. LeTourneau,

138 F. 2d 331.

XVII.

One is guilty of assumption of risk which forecloses action

by himself or his heirs when it is made to appear that he

knew (or that it was so obvious that he was presumed to

have known) of the defect or danger and also that he knew

that it endangered his safety or that such danger was such

that an ordinarily prudent person, under the circumstances,

would have appreciated it.

Heinlen v. Martin Miller Orchards,

242 P. 2d 1054;
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Blanco v. Sun Ranches, Inc., 1951,

38 Wash. 2d 894, 902, 234 P. 2d 499, 235

P. 2d 830.

XVIII.

A person who, by his own act, subjects himself unneces-

sarily to danger violates the duty imposed upon all men to

use ordinary care for their own safety and is guilty of con-

tributory negligence. The law imposes upon a person, sui

juris, the obligation to use ordinary care for his own protec-

tion, the degree of which is commensurate with the dangers

to be avoided; and one who voluntarily and unnecessarily

assumes a position of danger, the hazards of which he under-

stands and appreciates, cannot recover for an injury incident

to the position.

38 Am. Jur. Sec. 182, 859;

Davis v. Oshkosh Airport, Inc. (Wise),

25N.W. 602;

Uzich V. E. ^ G. Brooke Iron Co.,

76F. Supp. 788;

Pickle V. Trimmel,

99 F. Supp. 494;

Splinter v. City of Nampa, 70 Ida.

287, 215 P. 2d 999;

Hayes v. Richfield Oil Co.,

250 P. 2d 580, 99 F. Supp. 494, 76 F. Supp.

788.
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XIX.

The circumstances of a case, including the physical char-

acteristics of the offending instrumentality may be such that

an appreciation of the peril may be inferred from the plain-

tiff's knowledge of the instrumentality.

Shafer v. Tacoma Eastern R. Co. (Wash)

,

157 P. 485;

Spartan Aircraft Company v. Jamison,

75 P. 2d 1096.

XX.

There is a general rule of law that when one knows of

a danger brought about by the negligence of another and un-

derstands and appreciates the risk therefrom, and voluntarily

exposes himself to such danger, he is precluded from recover-

ing for resulting injuries.

Hooton V. City of Burley,

70 Ida. 369, 219 P. 2d 651;

Chatterton v. Pocatello Post,

70 Ida. 480, 223 P. 2d 389.

XXI.

One who has been around airplanes and is familiar gen-

erally with their operation is chargeable with knowledge of

the danger necessarily inherent in their operation and thus

cannot recover damages from their operation.
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State V. Sammon,
189 A. 265;

Burns V. Hcrmon, (Colo.)»

113 P. 310;

Mallencop v. City of Salem (Ore.)

,

8 P. 2d 783;

Buckhead v. Baltimore Air Terminal, Inc.,

189 A. 265;

Wilson V. Colonial Air Transport (Mass)

,

180 N.E. 212;

Gruenke v. North American Airways Co.,

230 N.W. 618;

Shaw V. Carson,

257 N.W. 194;

Pignet V. City of Santa Monica,

84 P. 2d 166;

Stevenson v. Rimer,

35 N. W. 2d 764;

Janow V. Lewis,

172 P. 2d 315.

XXII.

It is the duty of a guest in an airplane to exercise ordinary

care for his own safety.

Long V. Clinton Aviation Co.,

180 F. 2d 665.
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XXIII.

A person or his heirs may not recover for his wrongful

death by reason of his contributory negligence if, at the time

of the accident or injury, or immediately before, he did not

act as a reasonably prudent person would have acted under the

circumstances; and that his actions, varying from this stand-

ard, were the proximate cause of his injury.

Hobbs V. Union Pacific R. R. Co.,

62 Ida. 58, 108 P. 2d 848;

In re Estate of Randall,

58 Ida. 143, 70 P. 2d 289;

Williamson v. Neitzel,

45 Ida. 39, 260 P. 689;

Donovan v. City of Boise,

31 Ida. 324, 171 P. 670.

XXIV.

The act of the decedent in exposing himself to danger

known to him, or when by the exercise of reasonable care

and prudence he sliould have discovered the danger and avoid-

ed it, is contributory negligence.

Rippetoe v. Feely,

20 Ida. 619, 119 P. 465;

Bryant v. Hill,

45 Ida. 662, 264 P. 869;

Fitzgerald v. Connecticut River Paper Co. (Mass.)

29 N. E. 464, 31 A.S.R. 537;
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Pina V. Cape ^ Vineyard Electric Co., (Mass.)

193 N. W. 563;

Huggard v. Glucose Sugar Refining Co. (Iowa)

,

109 N. W. 475-479;

Illinois Central Railroad Co. v. Jones,

95 F. 370-373;

Carroll v. Grande Ronde Electric Co., (Ore.)

,

84 P. 389;

LeVonas v. Acme Paper Board Co. (Ore.),

40 A. 2d 43;

Mayhew v. Yakima Power Co., (Wash.)

,

130 P. 485;

Weir V. Haverford Electric Light Co., (Pa.),

70 A. 874-876;

Menden v. Wisconsin Electric Power Co., (Wise.)

,

2N. W. 2d 856-858;

Graves v. Washington Water Power Co., (Wash.)

,

87 P. 956;

White V. East Side Mill ^ Lumber Co., (Ore.)

,

164 P. 726.

XXV.

If only one conclusion can be drawn from the evidence,

the question of contributory negligence is one of law for the

Court.

Scrivner v. Boise Payette Lumber Co.,

46 Ida. 334, 268 P. 19;
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Fleenor v. Oregon Short Line Railroad Co.,

16 Ida. 781, 102 P. 897;

McAlinden v. St. Maries Hospital Ass'n.,

28 Ida. 657, 156 P. 115;

Lowary v. Tuttle,

36 Ida. 363, 210 P. 1006;

Fullmer v. Proctor,

59 Ida. 455, 82 P. 2d 1103;

Miller v. Gooding Highway District,

55 Ida. 258,41 P. 2d 625;

Baldwin v. Ewing, (Ida.),

204 P. 2d 430;

Simmons v. Trowbridge, (Ida.),

202 P. 2d 1085;

Cooper V. Oregon Short Line Railroad Co.,

45 Ida. 313, 262 P. 873;

Allan V. Oregon Short Line Railroad Co.,

60 Ida. 267, 90 2d 707;

Adkins v. Zalasky,

59 Ida. 292, 81 P. 2d, 1090;

Wiswell V. Shinners (Cal.)

,

117 P. 2d 677.

XXVI.

In actions for wrongful death, such damages may be given

as under the circumstances of the case may be just.

Section 5-311, Idaho Code.
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XXVII.

The Statutes of the State of Idaho and the adjudicated

cases do not allow recover for grief and anguish for wrong-

ful death.

Section 5-311, Idaho Code;

Section 5-310, Idaho Code;

Hepp V. Aler,

64 Ida. 240, 130 P. 2d 859;

Wyland v. Twin Falls Canal Co.,

48 Ida. 789, 285 P. (il(i.

XXVIII.

The verdict returned by the jury in the amount of

$75,000.00 in this case, is excessive and is in an amount not

recognized or contenanced by law, and appears to have been

given under the influence of passion or prejudice.

Shutes V. Weeks, (Iowa),

262 N.W. 518;

Hunton v. California Portland Cement Company,
(Cal.) , 149 P. 2d, 471, 150 P. 2d 221.

Aeller v. Reid,

38 Cal. App. 2d 622, 101 P. 2d 730;

Jones V. Hedges, (Cal.),

12 P. 2d 111;

Coker v. Moose, (Okla.),

68 P. 2d 504;
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Oklahoma Transportation Company v. Martin,
(Okla.). 91 P. 2d 74;

Chicago R. I. « P. Ry. Co. v. Brooks, (Okla)

.

IIP. 2d 142;

Carpenter v. Kurn,

157S. W.2d213;

Sutherland on Damages,
Vol.2, (4th Ed.) p. 1212;

Checketts v. Bowman,
70 Ida. 463, 220 P. 2d 682;

Stuertz V. Coryell Building,

234 N. W. 926;

Phoenix Refining Co. v. Morgan,
178 S. W. 2d 175;

Illinois Central R. Co. v. Humphries,
(Miss. 1934),, 155 So. 421;

Truesdale V. Wheelock (Mo. 1934),
74S. W. 2d 585; ,

Manchester v. Youngstown Sheet ^ Tube Co.,

46N. E. 2d 780;

City of Sapulpa v. Deason,

196 P. 544.

XXIX.

The Trial Court in the District Court of the United

States, in and for the District of Idaho, Eastern Division, had

power and authority to grant a new trial in this case.
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Rule 59A of the Federal Rules of Civil Procedure

for the District Courts of the United States.

Luther v. First Bank of Troy,
64 Ida. 416, 133 P. 2d 717;

Maloney v. Winston Bros. Co.,

18 Ida. 740, 1 1 1 P. 1080;

Roy V. Oregon Short Line R. R. Co.,

55 Ida. 404, 42 P. 2d 476;

The S. S. Black Gull—Faye v. Amer. Diamond
Lines, Inc. et al,

90 F. 2d 619.

XXX.

The Trial Court had power and authority to reduce the

verdict to an amount authorized by law.

Geist V. Moore,

68 Ida. 149, 70 P. 2d 403;

Rice V. Union Pacific R. Co.,

82 F. Supp. 1002.

XXXI.

This Court has power to either grant a new trial in this

case or to reduce the verdict to an amount comensurate with

the measure of damages provided for by law.

The S. S. Black Gull-Faye v. American Diamond
Lines, Inc., et al,

90 F. 2d 619;
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Middleton v. Luchenbach S. S. Co.,

70 F. 2d 326;

United States et al, v. Boykin,

49 F. 2d 762;

American R. Co. of Puerto Rico v. Santiago et al.,

9 F. 2d 753;

Cain V. Southern Ry. Co.,

199 F. 211.

XXII.

V^iolation of rules or regulations of a governmental com-

mission or board is not negligence per se.

Mo(;cia v. Pfaudler Co.,

296N. Y. S. 711;

Weimer v. Westmoreland Water Co.,

193 A. 665, 667, 45 C. J. 732, note 37;

City of Dothan v. Hardy,

188 So. 264;

Parker v. James E. Granger, Inc.,

52 P. 2d 226.

XXXIII.

The doctrine of res ipsa loquitur does not have applica-

tion to cases arising out of the operation of an airplane.

Morrison v. LeTourneau,

138 F. 2d 331;
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Wilson V. Colonial Air Transport, (Mass.)

,

180 N. E. 212, 152 A. 810;

Johnson v. Western Air Express, (Cal.)

,

114 P. 2d 688;

Whittmore v. Lockheed Aircraft Corp. (Cal.)

,

125 P. 2d 531;

Parker v. Granger, (Cal.)

,

39 P. 2d 833;

McCusker v. Curtis-Wright Flying Service,

269 111. Appeals 502;

Seamon v. Curtis Flying Service, Inc., (N.Y.),

247N.Y.S. 251.

XXXIV.

Flight in a private airplane is an extra hazardous act and

persons knowing of such danger are chargeable with the risk

accompanying such flight.

American Law Institute, Restatement of the Law
Torts,

Vol. 3, P. 47;

Cohn V. United Airlines Transportation Corp.,

17F. Supp. 865.

ARGUMENT
I.

Did the Trial Court err in concluding that there was sufficient

evidence in the record to submit to the jury the question of

authority of Homer G. Smith to make the flight and the scope
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of Homer G. Smith's employment with respect to such flight
i*

Homer G. Smith was an employee of the Boise Payette

Lumber Company, and served as employee in the capacity of

salesman and contact man. He was skilled and versed in the

matters of assisting contractors and others in the planning of

homes. As such, it was one of his duties to contact prospective

customers of the Boise Payette Lumber Company and sell

them orders for building materials. He had authority, gener-

ally, to make conacts after regular business hours, and had

limited authority to charge to the company expenses for the

use of his own automobile, which he used, and for items of

entertainment. (Tr. pp. 54, 55, 64, 71).

The deceased, Wayne Robert Larsen, Sr., was an employee

of Roy Zigler in a construction business and there was some

evidence in the record that the deceased had an arrangement

with his father and brother-in-law in a small construction

company they were operating. (Tr. p. 163.)

The airplane in question and the one in which the de-

ceased was riding at the time of the accident was admittedly

owned by Homer G. Smith and not by the Boise Payette

Lumber Company. There had been no arrangement made or

no express authority or implied authority ever given for

Smith to use the airplane in connection with his business for

the Boise Payette Lumber Company. The plaintiffs, in sup-

port of the contention that the use of the airplane did not

exceed the authority vested in Homer G. Smith and that the

act of taking the plane was within the scope of his employ-

ment, rely upon the testimony given by Mr. Carl Wahlquist,
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local yard manager for the Boise Payette Lumber Company,

Mr. Frank M. Lacy, district manager, and Mr. J. L. Jere-

miasen, vice president and general manager of the retail di-

vision. The following question was propounded to Mr.

Wahlquist: (Tr. p. 11)

Q. You don't question that he was doing it in the

furtherance of the company's business?

A. I have no question about that.

Frank M. Lacy was also examined by plaintiffs' counsel,

which examination is set out as follows: (Tr. 84, 85, 86, 87)

Q. What did you tell him about Mr. Jeremiasen be-

ing here?

A. He asked me if Mr. Jeremiasen had gotten in and

I said "no," I said "No, not as yet, I just checked

the hotel and he hasn't checked in."

Q. When you told him that, what did he talk about?

A. He made the remark, "as much as there is some

uncertainty about Mr. Jeremiasen getting in, I

believe I will go to Twin Falls to the ball game."

Q. What did you say?

A. I never told him not to, I had no supervision over

him.

Q. You had supervision to tell him to meet with you

and Mr. Jeremiasen?

A. He volunteered to do that.

Q. I thought you said that you had supervision to
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tell him to meet with you and Mr. Jeremiasen.

A, That word supervision—we work as a family,

we don't say you have to do this or that.

Q. Did I indicate that you did? You could have
supervision without being cross, is that what you
are getting at?

A. He volunteered to meet with us that evening.

Q. He didn't volunteer until you told him that Mr.
Jeremiasen was coming?

A. That's right, I suggested that.

Q. Then he called to you to find if you still wanted
him to do that?

A. It was a tentative meeting, Mr. Jeremiasen didn't

know anything about it.
'

Q. You knew that Mr. Wahlquist was ill that night?

A. Yes, I did.

Q. When you went out to Mrs. Larsen's home the

next day or the same day of the tragedy, did you
discuss with these people or tell them about the

baseball trip or what he said to you?

A. I told them about his telephone call and that he

invited me to go along.

Q. Then you knew that he was going to a baseball

game?

A. That's right.
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Q. Did he say to you that something nice should be

done for the Larsens and Berry?

A. No, sir, not in this telephone conversation.

Q. You never heard that?

A. He never told me then, that is a sure thing.

Q. Now, Mr. Lacy, did he tell you who was going

with him?

A. He said, "Inasmuch as there is some uncertainty

about Mr. Jeremiasen coming, I believe we will

go to the ball game;" he said that Mr. Berry and

Larsen had been planning on driving, and some

suggestion was made about flying, and I believe

I will fly them down.

Q. You don't question the flying or taking them was
in furtherance of Company business, but you

question the authority that he didn't have the

right?

A. He never told me he was going in the furtherance

of Company business; he was going with two

friends.

Q. You knew that it would be in furtherance of

Company business for him to entertain these

men?

A. I think

—

Mr. Davis; Can you answer that?

The Court; Just answer the question.

A. I would assume that it would.

Q. Then why didn't you tell me that before?
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Mr. Zener: We object to that as being argumentative.

Q. Didn't you understand what I was asking?

The Court: I understand that this witness is called

as an adverse witness.

Mr. Davis: That is right, your Honor.

The Court: Go ahead.

Q. Didn't you understand what I was asking?

A. I have been trying to understand and I have tried

to answer in an honest way.

Q. You reported to Mr. Jeremiasen after you found
out about the tragedy?

A. I rnet Mr. Jeremiasen in the hotel the next morn-
ing and told him what I heard.

Q. You didn't phone him?

A. No. I didn't.

Q. Do you remember what you told him?

A. I just told him a terrible thing had happened;

that Mr. Smith had taken these boys to the ball

game and in coming back they had crashed. I

didn't have any details.

Q. You told him that Mr. Smith had taken these

boys to the ball game.

A. Yes. sir.

Q. You knew that they were your customers?

A. Yes. sir.
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Q. You knew that they were your customers when
he reported to you over the phone that he was
going to take them to the ball game?

A. Yes, sir.

Q. You knew that they were your customers and

you knew that it was within the scope of his

duty to entertain and be nice to prospective and

to present customers, did you not?

A. Yes, sir.

Q. When Mr. Smith told you that he thought he

would take those men to the ball game, did you

tell him to drive carefully?

A. Yes, sir, I did.

Mr. Davis: That is all.

The evidence is likewise clear that at no time that Homer

G. Smith was an employee of the defendant corporation was

he ever allowed any sum of money or expenses for the air-

plane. (Tr. p. 89). Nor is there any evidence in the record

that the airplane was ever used in any way connected with

the Boise Payette Lumber Company or in the furtherance of

any of its business. Nor was the matter of its use on behalf

of the Boise Payette Lumber Company ever discussed between

either the manager and Mr. Smith or the district manager

and Mr. Smith or the vice president and Mr. Smith. On one

occasion the evidence shows that Mr. Lacy was invited to

make a trip to Boise which was never taken.

The defendant in this case contends that neither the fore-
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going or any other evidence in the record presented sufficient

evidence of authority of the agent or scope of employment so

that the matter could be left to the jury for their considera-

tion, but that the evidence, some of which has been hereto-

fore referred to, clearly shows that the act of the agent Smith

in taking the airplane and the deceased to Twin Falls to the

ball game was clearly beyond his authority or agency and was

clearly not within the scope of his employment.

Counsel for the defendant are familiar with the decision

wherein great scope is granted in cases where salesmen arc

authorized or undertake to make sales to customers or pros-

pective customers, and we are not unmindful of the rule that

in such cases persons are held to be within their authority and

the scope of their employment. The defendant in its Points

and Authorities has cited innumerable authorities for the

proposition that the use of an unauthorized instrumentality

is an act going beyond the scope of employment. The rule,

we think, is well stated in Volume 1 of the Restatement of

the Law of Agency and is set out in the following language:

"A master is not liable for injuries caused by the neg-

ligence of a servant in the use of an instrumentality

which is a substantially different kind from that

authorized as a means of performing the master's

service, or over the use of which it is understood that

the master is to have no right of control."

There is no serious doubt that whether an employee is

acting within the scope of his employment may be a question

of fact for the jury or a question of law for the Court. Wheth-
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er there is evidence to justify triers of facts to so find is for the

Court, and if there be no such evidence, it is the duty of the

Court to direct a verdict. (Points and Authorities I.)

In connection with this very important question, appel-

lant respectfully calls the Court's attention to the case of

Stevens v. Frost, 32 A. 2d 164, in which case the Supreme

Court of Maine stated:

"It is to be borne in mind that the issue before us is

not merely whether young Frost was upon his em-
ployer's business at the Browns' and, consequently

so acting in driving therefrom. It is true that one

who is furnished a car by his employer in which to go

to and return from the place where he performs a

service for his employer is still in the course of his

employment on his return, and the employer is gen-

erally responsible for his negligence during this time.

But he is not so responsible to one who is riding in the

car at the invitation of the employee if the employee is

without authority to transport such person. Mechem
on Agency, Sec. 1913; DriscoU v. Scanlon, 165 Mass.

384, 43 N. E. 100, 52 Am. St. Rep. 523. In that

case the Court, commenting on the difference in the

relationship between the defendant and a person un-

authorized to ride, and between the defendant and a

person on the street, said: "The plaintiff does not

stand in the same position as if he had been run over

while crossing the road." It follows that the driver

of the Frost car might have been within the scope of

his employment at the Browns' and also while driv-

ing therefrom, by reason of which the defendant

would have been liable for the driver's negligence

toward a person whom he met on the highway, and,

yet not responsible to the plaintiff riding in the car.

Murphy v. Barry, 264 Mass. 557, 163 N. E. 159;
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Bilow V. Kaplan, 164 A. 694, 1 1 N. J. Misc. 108;

Raible v. Hygienic Ice ^ Refrigerating Co., 134 App.
Div. 705, 119 N. Y. S. 138; Wilkinson v. Moore ^
Preston Coal Co., 79 N. H. 335, 109 A. 45. In the

latter case, the Court said:

"As the driver had no authority in fact or in law
to invite the plaintiff to ride because so doing was
not within the scope of his employment, his invita-

tion, if given, was not the invitation of the defend-

ants."

In the above cited case, attempt was made by the plaintiff

to establish the scope of the agency in the same manner as

was attempted to be accomplished in the instant case. For the

Court's information, we are setting forth below a portion of

the examination of the employer in the case, as follows:

"There is little, if any, testimony of express authority

in the record. The employer was questioned directly

as to the authority of the employee and allowed to

answer. He testified as follows:

Q. Did or not Chester Frost have your authority to

obtain customers at social functions?

A. Yes, sir.

Q. Did he or not have your authority to obtain cus-

tomers at where he may be visiting at dinner or

supper or any place where he might be socially?

A. Yes, sir.

Q. Did he have your authority to get leads which

would introduce him to customers?

A. Certainly.
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Q. In the evening as well as the day time?

A. Yes, sir.

Q. Now, did you know on this day that Mr. Frost,

that Chester was going to visit the Brown home
that evening?

A. No, I don't know as I did, in particular.

Q. And did he,—would he or not have your general

authority to interview and solicit a prospect, or

get a lead?

A. Why, not in particular. I wouldn't—I say no, he

didn't have to have my authority.

Q. Didn't have to have your specific authority?

A. No, sir.

Q. That ould come under his general—

?

A. Yes, general.

In determining the effect of such testimony upon the

question of establishing agency and scope of authority, the

Supreme Court of Maine held:

"These inquiries called for a conclusion, a statement

of the witness' opinion and the answer would natur-

ally be predicated not only upon directions given in

express terms by the employer to the employee, but

also upon inferences drawn from the circumstances

connected with the relationship. In other words, the

answers were statements of his opinion of the em-

ployee's authortiy, both express and implied. Such

testimony is incompetent, whether it comes from a
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third party, the employer or the employee. A wit-

ness is limited to a statement of directions given and

of facts and circumstances from which inferences may
drawn by the jury if the evidence is sufficient to

raise an issue."

The Court further commented upon the proposition that

if there had been other instances when the employee had

furnished entertainmen tto prospects, or as a means of fur-

thering the business interests in which he was employed, it

would be a step toward proof of authority to do so. Apply-

ing that rule to the instant case, we should like to call the

Court's attention to the fact that there were no previous indi-

cations that the airplane of Homer G. Smith had ever been

used in connection with any business of Boise Payette Lum-

ber Company. Hence, there was no evidence that they had

acquiesed in its use. In the case of Stevens v. Frost, Chester

Frost was a salesman with the usual powers of salesmen to

obtain leads, contact prospects and obtain customers at any

and all times and at any and all places where he may be

present. In that case the agent Frost provided a supper and

requested friends of his to arrange the supper and attend it

with him. The Court said:

"If we direct our inquiry as to whether, in the

particular instance, it was reasonably necessary for

his work to provide a supper and to request his friend

to arrange a dinner and accompany him there, and for

him to transport her to and from the party, the an-

swer most be emphatically in the negative. He was a

friend of the Browns, and he had learned that Mrs.

Brown knew the name of a prospective buyer of a

car. It is inconceivable that, under the circumstances
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existing, he could not have obtained the name upon

simple inquiry by phone or otherwise. It is equally

inconceivable that he needed a party to provide an

approach to his friend Brown as a prospective cus-

tomer."

In the Stevens v. Frost case, supra, the Court held that

the evidence in that case of agency and scope of employment

was insufficient to submit to the jury and that as a matter of

law the plaintiffs had failed to prove that the agent Frost was

acting within the scope of his employment or within the

scope of his authority. In that case the evidence shows that

at least some of the time during the party was devoted to

business by the agent Frost. In that case we desire further to

call the Court's attention to the fact that Frost's father, the

defendant in that action, was the proprietor of the garage

engaged in repairing, buying and selling automobiles. The

son was employed in the garage in a more or less general

capacity, and, during his father's absence from the garage,

was in charge thereof. In addition to this work he was a sales-

man and had authority to use one of the cars of the garage

whenever it was necessary to bis employment. As salesman it

was within the course of his employment to seek the names

of prospective buyers, to contact them and make sales. He did

not restrict this work to business hours, but was accustomed

to mix business with pleasure and to obtain any available

information and to secure customers whenever opportunity

offered. If the arrangement that had been made by Frost to

have a party and invite a prospective customer and a friend

for the purpose of making a direct approach to a customer,
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was not within the line, course and scope of his authority as

salesman, then we submit that it definitely not within the

authority of Homer G. Smith to arrange the trip to Twin

Falls with the deceased for the ostensible purpose of making

a contact to assist him in the sale of merchandise. If the agent

Homer G. Smith had taken the deceased to Twin Falls in his

automobile the situation would have been quite comparable

with the Frost case. But the intervening use of the unauthor-

ized instrumentality, the airplane, clearly would bring the

case within the rule announced in the Frost case and the

authorities therein cited to the effect that such action on his

part was far and beyond the scope of his employment and

far and beyond any authority conferred upon him by any

agent of the Boise Payette Lumber Company. In the Frost

case the Court pointed out that surely the agent had an op-

portunity to attempt to approach a prospective purchaser in

many ways other than to arrange a party for the purpose and

to employ a means of approaching a customer which, in the

language of the case, was dangerous.

There was no way, we assume, that Mr. Lacy or Mr.

Wahlquist could have controlled the actions of their agent

Homer G. Smith at odd hours of the evening and it is in-

conceivable that either of them would have any authority or

right under the law or under any contract of employment to

have forbade Mr. Smith to take the deceased, Wayne Robert

Larsen, Sr., or any other persons, whether prospective cus-

tomers, or otherwise, on a trip to Twin Falls and return. For

Mr. Lacy to have told Smith on the telephone "You may not

go" or "You cannot go" would have been for him to assume
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control of an agent that did not exist. He did not tell Smith

that if he did go, it would be outside the scope of his employ-

ment. For the jury to conclude that Mr. Lacy should have

forbade Smith's taking the trip with the deceased is a broaden-

ing of his agency or the scope of his employment, and is un-

justified.

Persons occupying the position of salesmen, as Frost in

the Stevens v. Frost case, supra, or Homer G. Smith in the

instant case, under the authority, we contend, have a right

and are acting within the course of their employment to do

such things as arc reasonable and reasonably connected with

their jobs and their employer's business. It is a broadening of

the term of agency to say that an agent, because he is a sales-

man, is authorized to devote himself to matters not reason-

ably connected with his job, and is not tenable.

"An employee has implied authority such as is usual,

customary and necessary."

Stevens v. Frost, supra,

21 R. C. L. 853.

An agent's implied authority, under the authorities, does

not extend beyond this. Surely the use of the plane to go to

Twin Falls and back in the evening, after dark, could not be

considered usual ; it would also fall far short of being custo-

mary and surely it was not necessary for Homer G. Smith to

take the deceased to Twin Falls in his airplane in order to

contact him with regard to business. As firm and favorable

a contact could surely have been made by the use of his auto-
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mobile which had been authorized by the defendant cor-

poration, or Mr. Larsen could have been contacted over the

telephone or by personal interview. To say that because

Homer G. Smith was an agent and because he was a salesman

and because he was in the company of a prospective buyer,

that he was within the course of his employment and acting

within the authority conferred upon him, is an injustice to

the defendant employer, and invokes a doctrine of employer

responsibility far beyond contemplation of law.

We submit, therefore, that in this case, and under the

authorities cited, that the plaintiffs have failed to discharge

the burden of proof and have failed to prove that the said

Homer G. Smith was acting within the course of his employ-

ment and have failed to prove that he was acting within the

authority conferred upon him by the employer, the defend-

ant corporation.

11.

Should the Trial Court have held that the deceased, Wayne
Robert Larsen, Sr., was guilty of contributory negligence or

assumption of risk as a matter of law, which would bar the

action by these plaintiffs!*

The Supreme Court of Idaho, in the case of Hooton vs.

City of Burley, 70 Ida. 369, 219 P. 2d 651 holds:

"It is a general rule of law that when one knows of a

danger brought about by the negligence of another,

and understands and appreciates the risk therefrom

and voluntarily exposes himself to such danger, he

is precluded from recovering for resulting injuries."
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In the same case, the Supreme Court has further held:

"However, an injured person's knowledge of the phy-

socal characteristics of the offending instrumentality

or condition does not of itself constitute contributory

negligence. It is the appreciation of, or the opportun-

ity to appreciate the peril in an instrumentality of

condition, rather than the knowledge of the physical

characteristics that bars a plaintiff from recovery for

negligence."

We desire now to call the Court's attention to the case of

Splinter v. City of Nampa, 70 Ida. 287, 215 P. 2d 999. In

the case, the Supreme Court of Idaho held:

'As it is generally expressed, a plaintiff will not be

held to have been guilty of contributory negligence

if it appears that he had no knowledge or means of

knowledge of the danger, and conversely, he will be

deemed to have been guilty if it is shown that he

knew or reasonably should have known of the peril

and might have avoided it by the exercise of ordinary

care."

38 Am. Jur. 861, Sect. 184.

Quoting from the same case, the following appears:

"A plaintiff's knowledge of the physical characteristics

of the offending instrumentality or condition does

not, in itself, constitute contributory negligence. * *

It is the appreciation of, or the opportunity to appre-

ciate, the peril in an instrumentality or condition,

rather than a knowledge of its physical characteris-

tics, that bars a plaintiff of recovery for negligence.

38 Am. Jur. 864, Sect. 188.
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In the instant case, the evidence was that the deceased,

Wayne Robert Larsen, Sr., had taken flight training, and

that he had fully completed his private pilot's course of in-

struction (Tr. p. 176) and had entered into a course of in-

struction in commercial flying; that he had flown dual time

34 hours, 35 minutes, solo time 33 hours, 40 minutes. He

had consumed 45 hours on his private pilot's course and the

difference between 45 and 68 hours,, 15 minutes would be

the time consumed on the commercial flying or toward his

commercial pilot's license, although he did not acquire that

license. The record therefore clearly shows that the deceased,

Wayne Robert Larsen, Sr., was fully aware of all matters

and things in connection with the flight of the airplane and

that he knew or was chargeable with knowing the amount of

flying or flight experience required to safely pilot an airplane

after dark. His position in the airplane with the agent of the

defendant corporation, namely. Homer G. Smith, was not

like that of an ordinary person or of a person unschooled and

unlearned in things connected with aviation. A man who has

flown an airplane for 48 hours and was sufficiently interested

in flight training to go beyond obtaining a private pilot's

license and spend time toward the obtaining of a commercial

pilot's license, is a man, under the law, deemed to be well

versed in the subject. As a man within the meaning of the

recent Idaho decisions, a portion of which is set forth herein,

who understands and appreciates not only the instrumentality

itself, but the danger necessarily inherent in its use, and occu-

pied a position in the airplane based upon this knowledge of

his which places him squarely within the rule announced by
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these two recent Idaho decisions, supra. Was he not charge-

able, as a matter of law, with knowing that a flight in a pri-

vate plane in the night time was a dangerous venture? Was

he not chargeable with knowing that the person with whom

he flew was not qualified to expertly negotiate a night land-

ing? Did he not know that leaving Twin Falls after dark

and after eleven o'clock at night would necessarily mean that

a landing would have to be made at Pocatello at a time before

sunrise. Twin Falls being a distance of approximately 125

miles west of Pocatello?

We desire now to call the Court's attention to the case

of Chatterton v. Pocatello Post, 70 Ida. 480, 223 P. 2d 389.

In that case recovery was denied to a fourteen-year-old boy

who was being conveyed upon his newspaper route by an-

other employee of the defendant corporation. It was snowing

and visibility was bad and the boy started to get out from

the back seat of the car where he had been folding papers,

to make a delivery across the road, which fact was known to

the person operating the car. The plaintiff contended that

the driver of the car, being of mature years, should have seen

the automobile coming from the opposite direction and should

have warned the boy of its approach. In that case the boy was

cross-examined and stated that he had delivered papers before

and that he was aware of the danger existing in crossing the

highway. The Supreme Court of Idaho, in passing upon

one phase of the case used the following language

:

"Accordingly, the boy had already been warned and

knew the danger. He testified that before he crossed

the highway, he looked south and glanced north. Hill
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testified that he saw the boy a distance of seventy

feet before he hit him. The danger was as apparent

to the plaintiff as it was to Manion, and if plaintiff

looked but did not see, such act would not be the fault

of the defendant. Further, there is no showing that

Manion saw the approaching car in time to give any

warning."

Recovery in this case was denied and the action was ord-

ered dismissed. If an analogy may be drawn between the

Chatterton case and the instant case, it may be said that the

danger was as apparent to the deceased Wayne Robert Larsen,

Sr., as it was to Homer G. Smith and if the danger of the

flight was apparent to Larsen, which it should have been by

reason of his experience in connection with these matters,

then he cannot, in the face of such known danger, voluntarily

subject himself to that danger and maintain an action for

resulting damages.

The Circuit Court of Appeals for the Tenth Circuit, in

hte case of Long v. Clinton Aviation Co., 180 F. 2d 665,

has held that it is the duty of a person riding as a guest in an

airplane with another to exercise ordinary care for his own

safety, and, if reasonably necessary, to warn the pilot of im-

pending danger. The Court further set out in that case:

"But it was not part of her (the passenger) duty in

the exercise of ordinary care to keep a vigilant look-

out for other planes. She did not know and had no
reason to suspect, through warning signals or other-

wise, that a plane was approaching to her left."

The above case is authority for the proposition that a guest
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passenger in an airplane has a duty to exercise ordinary care.

The defendant would now like to draw the Court's at-

tention to the case of Uzich v. E. ^ G. Brooke Iron Co., 1^

F. Supp. 788. In that case the Federal Court held:

" 'Where a person, having a choice of two ways, one of

which is perfectly safe, and the other of which he

knows is subject to risks and dangers, voluntarily

chooses the latter and is injured, such person is guilty

of contributory negligence and cannot recover.' Smith

V. City of Pittsburg, 338 Pa. 216, 217, 12 A. 2d
788. Of course, there was no absolutely safe way to

do the plaintiff's job. Even had he used a rope, safety

belt or boatswain's chair, I should hesitate to call it

safe. However, he could have done it without the

slightest risk of being injured in the way he was. The
choice was between an at least comparatively safe way
and one that was highly dangerous."

May we now draw the court's attention to the case of

Pickle V. Trimmel, 99 F. Supp. 494. In that case the ques-

tion presented to the Federal Court was in the form of two

questions: Was the question of decedent's contributory

negligence a question for the jury and not one for the Court

to decide as a matter of law? In that case the Court said:

"In order to determine whether or not the case should

have been presented to the jury, the Court is obliged

to view the evidence and all reasonable inferences

therefrom in a light most favorable to the plaintiff."

In the case:

"* * * the decedent, a man 64 years of age, was
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walking in a westerly direction on West Patterson

Street in Lansford, Pennsylvania, when he was hit

from the rear by defendant's automobile, which was
also travelling in a westerly direction. The decedent

apparently was walking to his home, which was
located on the North side of West Patterson Street,

about one block west of the scene of the accident.

West Patterson Street is a two lane concrete highway
with a black macadam berm * * * On the south of

the highway, beginning at the intersection of West
Patterson and Courtwright Streets, there was a con-

tinuous paved sidewalk, which ran along the length

of the Lansford Stadium for a block, and continued

on for another block. On the north side of the high-

way there was no paved sidewalk, merely a dirt or

gravel bed extending approximately 15 feet in width

from the edge of the highway to a vacant lot to the

north. .

At some time prior to the date of the accident, a

trench was dug on the North Shoulder of West Pat-

terson Street for the purpose of laying a new water

main. The trench began at a point 4 to 6 feet west

of the intersection of West Patterson and Courtright

Streets and ran parallel with the highway for about

half a block, extending beyond the place of the acci-

dent. The trench was approximately 3 feet in width

and located about one foot north of the edge of the

macadam berm. The trench, however, had been filled

in a day or two before the accident, and according to

plaintiff's witness, was still loose.

The decedent was walking in a manner so that one

foot was on the macadam berm and one foot was on
the concrete."

The decedent having been faced with a choice of two
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routes, one of which was the paved sidewalk, and

the other the highway, when he chose the latter

exposed himself to the risk of being contributorily

negligent as a matter of law, for it is a well settled

rule of law that one is guilty of contributory negli-

gence in rejecting a safer way, and voluntarily choos-

iny one known to be dangerous." (Italics ours)

.

The Court thus concluded that the decedent was guilty of

contributory negligence as a matter of law.

III.

Was the verdict returned by the jury excessive, and should the

Trial Court have granted the defendant a new trial by reason

thereof, or reduced the amount of the verdict?

The defendant contends that the verdict of $75,000.00

returned by the jury in this action is excessive and that the

same bears no reasonable relation to the amount of damages

allowable by law. The evidence with respect to damages is

that the deceased earned $450.00 per month. (Tr. p. 161) ;

that the deceased Wayne Robert Larsen, Sr., was thirty-three

years of age, and had a life expectancy of thirty-three years;

that his habits were good; that his wife loved him; that they

had a minor child born after the fatal accident. Further that

the plaintiff Helen Joye Larsen and Wayne Robert Larsen,

Sr., were married March 11, 1949. (Tr. p. 160). Also that

at the time of his death, Wayne Robert Larsen, Sr., was en-

gaged in employment with one Roy Zigler. (Tr. p. 163) . In

this connection, it is interesting to note that there is no evi-

dence in the record concerning the earnings for any particular
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year. The widow, plaintiff herein, testified, in response to

the question:

Q. What was your husband's earnings a year?

A. A little over five thousand, between five and six

thousand dollars.

Q. Between five and six thousand dollars, was it close

to six or five thousand,—do you know what he

was earning a month?

A. He made $450.00 a month. (Tr. p. 161)

There is no evidence in the record of any earnings, save and

except as set forth herein. There is no detailed evidence of

earnings for the full year of 1949 or 1950, or for any prev-

ious year. There is no evidence in the record of any contract

held by the deceased with any person by the provisions of

which he was to receive the sum of $450.00 per month for

any month subsequent to the month in which he lost his life.

With respect to such earnings, we do not believe that the evi-

dence was such that the jury was warranted in concluding that

the earnings of $450 per month had been made by the de-

ceased for any month prior to the month in which the accident

occurred, or that he would have earned $450 per month for

any particular period subsequent to the accident. There is no

evidence in the record as to exactly what type of employment

the deceased had, nor any evidence concerning what his fu-

ture earnings in his employment might have been expected

to be. We do not believe that the evidence is such that the

monthly earnings testified to and referred to herein could
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be projected into the future for any substantial portion of

his Ufe expectancy; nor is there any computation in the evi-

dence wtih respect to what percentage or what amount of the

$450 per month would be net to him, considering deductions

for income tax and other deductions that are required by law

to be made, nor did the widow testify concerning this. In the

light of some of the cases we cite in this brief, we desire to

call the Court's attention at this time to the fact that three per

cent interest on $75,000,00 the amount of the verdict is

$2,250.00; and four per cent of the $75,000.00 would

amount to $3,000.00 per year, both figures approximating

the net return from his salary. There is no place in the record

itself stating whether the $450 is salary, whether it is salary

and commissions, or exactly what the nature of this amount

is.

If this verdict is permitted to stand, the plaintiff Helen

Joye Larsen may be able to receive $3,000.00 per year in-

come and at the same time could leave the $75,000.00 in-

tact. The sum of $75,000.00 therefore does not bear any

reasonable relationship to the actual pecuniary loss suffered

by the plaintiffs.

We submit, at this joint, that the authorities in cases deal-

ing with the amount of damages that may be allowed for

personal damages are not in point and have no connection

with the instant case. We will, therefore, discuss only cases

dealing with actions for wrongful death.

That statute of Idaho which fixes the amount of damages
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that may be allowed to a plaintiff for wrongful death is

Section 5-311, the pertinent parts of which read as follows:

"In every action under this and the preceding section,

such damages may be given as under all the circum-

stances of the case may be just."

The authorities generally, and the undisputed rule in

Idaho is that recovery in a wrongful death action may not be

had for grief and anguish suffered by the surviving relatives

of the deceased, but it may be had for loss of society, com-

panionship, comfort, protection, guidance, advice and intel-

lectual training. It may be argued that when the laws of this

state allow damages for loss of companionship and intellectual

guidance that by such law it would be impossible to place a

limit upon the size of verdict that may be returned, because

of the difficulty of measuring the loss of companionship

which the wife and child suffer by reason of the death of

their husband and father. Courts, however, feel that it is

within the province of the Trial Court and the reviewing

Court to intercede in such case in the interests of justice and

fairness to the defendant and to determine that there is a

point beyond which a verdict may not stand in spite of this

measure of damages provided for by the statute. Courts have

held that there is a point at which it is the province and duty

of the court to intervene and to conclude that the verdict of

the jury is in excess of the amount provided for by law. We
s-ibmit that our statutes which provide the measure of dam-

ages that may be allowed, states that the jury may find such

damages as under the circumstances of the case may be just,
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and may be construed to mean such damages as under the cir-

cumstances of the course may be just, both to the defendant

and to the plaintiff. In other words, our statute should be

construed to provide a prohibition against verdicts that are

unjust to the defendant.

In connection with the observations just made, we desire

to call the Court's attention to the case of Geist v. Moore, 58

Ida. 149, in which decision the Supreme Court of Idaho

quotes and approves language used in the Montana case of

Chenoweth v. Great Northern Ry. Co., 148 P. 330. The

approved language to which we refer is as follows:

"In addition to the remedy by new trial, there is avail-

able to the defeated party the right to insist that the

amount of the verdict be reduced by the court. This

principle has become so firmly established in the juris-

prudence of our country that it may well be said to

be a part of the American common law. It is a ser-

ious question whether a court should ever resort to

this latter remedy, except in a case where the amount
of the excess can be accounted for by resort to math-

ematical calculation, based upon some error in the

standard adopted by the jury. If the amount of the

excess cannot be ascertained by some rational method
other than the mere ipse dixit of the court, a new
trial should be granted, for under our judicial system

the rights of parties are submitted to the fair and im-

partial judgment of jurors, not to their passions or

prejudices. Whenever it becomes apparent that either

or both of these impulses influenced the amount of

a verdict, it is the duty of the court to see that a tri-

bunal created to secure justice is not perverted from

its purpose and made an implement of oppression.'
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We feel that the verdict in the instant case was so execssive,

and excessive to such an extent that the jury must, of neces-

sity, have been influenced by passion or prejudice, or both, in

arriving at that amount, and that the language of the above

mentioned Idaho case has particular application.

It cannot be determined from the record as we have in-

dicated theretofore, exactly what Wayne Robert Larsen, Sr.'s

duties were in his employment or the likelihood that his em-

ployment would continue at the rate of pay testified to by his

wife, or any other important, detailed facts and circumstances

that would justify the conclusion that he would have con-

tributed to the plaintiff any sum of money approaching the

amount reflected by the verdict.

In the case of Shutes v. Weeks, (Iowa) 262 N.W. 518,

the Court said:

"We have examined the record with respect to the

other questions raised by appellant, but find no pre-

judicial errors therein, with exception of the com-
plaint as to the amount of the verdict of $30,000.00
reduced by the district court to $21,000.00. While
the record does not seem to warrant a finding that

excessive damages appear to have been given under

the influence of passion or prejudice, yet, in the light

of our precedents, we think that the amount of the

verdict, even as reduced, is not sustained by sufficient

evidence and should be further reduced, or the case

reversed. Decedent was a married man, his age was

thirty-four, his expectancy thirty-two years. There

was evidence offered that from 1921 to 1933 deced-

ent's average monthly earnings in the tire repair busi-

ness was $124 to $150; that in 1933 his accumula-
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furniture in which $1,000 had been invested and an

auto worth $400 and a one-third interest worth
$1,000 in the tire repair business; that in April,

1933 decedent purchased a grocery store, the average

monthly earnings from its operation being $250.00;

that decedent was industrious and apparently in

ordinary health.***

"In cases like this the true question always is. What
sum of money will compensate the estate of deceased

for the loss sustained thereto by his death? Exactness

is impossible, but on that account compensation is

not denied. Considering the facts in the light of ouri

precedents, we conclude that the verdict as reduced

by the district court was still excessive, and this easel

is reversed on that account, unless, within thirty days!

from the filing of this opinion, the appellees file a]

remittitur of the judgment in excess of $12,000, ii

which event the judgment of the court below will be^

affirmed."

We desire to call the Court's attention also to the case ol

Hunton v. California Portland Cement Company, (Cal.),|

149 P. 2d., 471; 150 P. 2d, 221. the court said:

"The cases involving the death of a minor recognizes

that the available means for assessing the amount ol

pecuniary loss are somewhat inadequate and indefin-

ite and that some discretion must be left to the fact

finding body. But it has been universally held ii

this state that this discretion must not be abused am
that the amount allowed must be reasonably sup-

ported by the evidence. * * *

In the instant case, there can be no question that the

allowance of $40,000 made by the jury was excessive
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both as not supported by the evidence and as indicat-

ing passion or prejudice. A former jury appraised

the same loss, including the value of the truck, at

$6,500. The question before us now is whether the

court, in reducing this improper verdict, reduced it

to an amount which may reasonably be said to be

supported by the evidence.* * * There is no evi-

dence of other pecuniary loss any greater than would
be the case with the ordinary boy of that age. An
allowance of $3,000 or $4,000 for the services of

the deceased during the remainder of his minority

would be liberal. The allowance for the value of his

comfort, society and protection must bear a reason-

able relation to such pecuniary loss as is shown by the

evidence, and could not be very large. Aeller v. Reid,

38 Cal. App. 2d. 622, 101 P. 2d, 730. The respond-

ent was 39 years old and engaged in a long established

business, and any contributions from the deceased

for support in his old age were not only remote and

problematical but an allowance therefor in excess

$3,000 or $4,000 would hardly be supported by any

evidence. Taking all of these things into consideration

we are of the opinion that the amount to which the

verdict was reduced by the court is still excessive, and

that the largest amount which could be held to find

any support in the evidence is $10,000."

In the case of Jones v. Hedges, (Cal.) 12 P. 2d 111, the

Court said:

"It is a delicate and difficult task to appraise the value

of the life of the head of the family; but in view of

the age and moderate earning capacity of the deceased

and the other facts and circumstances disclosed by the

evidence, the conclusion is forced upon us that an

award of $40,000 is so disproportionate to reason-

ably compensation for the monetary loss sustained
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by the plaintiffs as to be explicable only on the

ground that passion or prejudice was allowed to play

a strong part in the rendition of the verdict."

In the case of Coker v. Moose, (Okla.) 68 P. 2d 504,

the Court said:

"The widow of the deceased testified that he earned

from $6.00 to $8.00 per day when he worked in

the oil field, but it appears from the evidence that he

did not have regular employment at such work, or

at any other kind of work; but did carpentry when
such work was available. We do not think his average

earning capacity would justify a recovery of more
j

than $15,000."

In the case of Chicago R. I. ^ P. Ry. Co. v. Brooks

(Okla.) , 1 1 P. 2d 142. the Supreme Court of that state held:

"Counsel for defendant urge that the verdict of the

jury is excessive. It awarded to the plaintiff the sum
of $35,000.00 The decendent had an expectancy of

thirty-one years. At the time of his death he was

receiving regular wages, $116.00 per month, or

$1,392.00 per year. This annual wage computed for

said period of expectancy would amount to the sum
of $43,152.00 not mcluding any increase of wages.

On the basis of the wages decedent was earning at the

time of his decease and the general nature of his work,

and viewing all the facts and circumstances presented

by the evidence, and considering that decedent lived

no longer than approximately 30 minutes from the

time he fell into the waters of the creek, and bear-

ing in mind that it was within the power of the jury

to reduce the damages for pecuniary loss, in the event

plaintiff's decedent was guilty of contributory negli-

gence, we are of the opinion that the ends of justice
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would be better served by requiring the plaintiff to

file a remittitur in the sum of $17,500, in order to

remove from the verdict any question of prejudical

elements, if any, contained therein.

In the same case, the following appears:

"Sutherland on Damages, Vol. 2 (4th ed.) page 1212,

states: 'It was said that in fixing the amount of the

recovery the court will not be careful to see that it

shall be sufficient to compensate for the injury, but

rather that the amount remitted shall be large enough
to strip the verdict of any prejudicial elements, giv-

ing the defendant the benefit of reasonable proba-

bilities in respect to the amount of the recovery so

that it shall clearly be regarded as not excessive."

Citing St. Louis, Iron Mountain and Southern Ry.

Co. V. Brown, 100 Ark. 107, 140 S.W. 279."

Also see the case of Carpenter v. Kurn, 157, S.W. 2d, 213,

wherein the court held that $20,000 for death of thirty- five

year old man, leaving wife and four minor children, who had

made average of $1,050 a year working in mines and $225.00

per year working on farms and had life expectancy of ap-

proximately 31 years, held excessive by $5,000. The last cited

case is a 1941 case.

The case of Checketts v. Bowman, 220 P. 2d, 682; 70

Ida. 463, while it is a case with which counsel on both sides

of this case, as well as the court, is familiar, is a case that we

feel we should cite to the Court in consideration of this case

because of the very important principal in such case announc-

ed. The measure of damages in the case of the wrongful death

of a minor are contributions which the parents might reason-



62

ably have expected to receive from the earnings of the deceased

during his minority; and comfort, society and companion-

ship deceased would have afforded to them had he lived. In

that case the Supreme Court of Idaho held:

"We are mindful of the rule that the amount of dam-
ages is primarily for the jury to determine, and that

|

its verdict will not be disturbed except where abuse
|

of its discretion clearly appears." Citing cases. "When '

a motion for new trial is made the question is then

committed to the discretion of the trial judge, and
his decision thereon will not be set aside in the ab-

sence of an abuse of that discretion."

Further the Checketts case holds:

"The remedy for excessive verdicts rests largely with

the trial judge, whose duty is to carefully weigh the

evidence and not allow a verdict to stand for a great-

er amount than the evidence will reasonably justify."

"We assume for the purpose of the question before us

that the more liberal rule as to recoverable elements of

damage is applicable here. But even when so measured

the verdict in this case must be considered excessive."

That decision is of great important in this state for the

reason that by such decision the Supreme Court of the State

of Idaho is announcing a principal of law, and has conclud-

ed, as a matter of law, that there is a limit upon the amount

of monetary damages that may be allowed to the parents for

the loss of comfort, society and companionship that they

would have received had the minor child lived.

Some of the Courts in attempting to arrive at what is a

fair and just sum to be allowed for wrongful death have

adopted mathematical calculations to compute the return that
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could be expected from a large verdict. We call the Court's

attention to the case of Louisville ^ N. R. Company v. Steph-

ens, (Kentucky) 182 W. 447. That was an action brought

under the Federal Employers' Liability Act. (Under such

acts, the measure of damages is different than it is in an action

for wrongful death under the Idaho Statute.) This is a 1944

case. In that case the decedent was 43 years of age when he

met his death. He was in good health, frugal and saving. He

had no children, but he and his wife had taken a baby into

their home and treated her as their own child without adop-

tion. She was ten years old. The evidence concerning his earn-

ings with the Railroad Company covered a period of five

years. The last year his earnings were $2,216.92. The average

iOi the last two years was $2,069.25. The widow testified

that made $200.00 per month; and further that he con-

tributed to his wife one-half of his earnings, or approximately

$100. His expecatncy was 24.77 years according to mortality

tables. The Court found that considering the very liberal

expectancy of 25 years, with a rate of interest at 4 per cent,

the present value of an annuity of $1,200 would be $19,-

179.36, according to the Present Table Value; but that re-

gards interest compounded annually, it is not fair. However,

the gross recipts by the widow of $1,200 a year for 26 years

would be only $31,200 or $8,800 less than the verdict. An-

other test is that $40,000 at 4 per cent yields $1,600 a year,

which is $400 more than the decedent had contributed to his

wife. Accordingly, at the end of the period the widow, or her

estate, would have received the same annual pecuniary sup-

port she had during his lifetime and still have $40,000 plus
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accurals of $10,400. An insurance actuary furnished calcula-

tions of present values of an annuity payable in installments,

spread over a period of 21 years and of 25 years, at the rate

of 3 per cent per annum. These give the factors of 15.415

and 17.4131, respectively. The computations on $1,200 a

year would be $18,498 and $20,895 respectively. Using the

entire average earnings for the last two years of his life,

$2,069.25, and the same factors, it develops that the present

worth of the decedent's entire gross earnings would be $31,-

897.00 and $36,032.00, respectively. Therefore, it seems to

us that by any fair method of computation, having regard

at the same time for more intangible elements, the verdict must

be regarded as excessive.

The foregoing authority is of importance because in that

case the Court doesn't consider the total gross earnings of the

deceased but the earnings of the deceased which he contributed

to his wife.

In the case under consideration, there is no evidence in the

record whatsoever concerning the amount of the deceased's

earnings which he gave to his wife, or even the percentage of

the earnings that were devoted to maintaining the wife and

child. I am sure that the Court realizes that the protection in

employment that is afforded persons who have established

seniority with railroad companies and other similar employers

do not exist in the ordinary case.

The Court's attention is also called to the case of Stuertz

V. Coryell Building, 234 N.W. 926,, where a verdict of

$25,000 was held to be excessive and was reduced to $20,000.
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See also the case of Humphreys v. Ash (New Hampshire)

6 A. 2d, 436, which is an action for the death of a minor

child. In that state, the measure of damages was the present

worth. In that case the jury was charged that in estimating

the probable expectancy of life of the child they were:

".
. . to take into consideration his age, health, physical

condition and appearance of health of his parents. Of
course, in determining what compensation should be

given for the above factors, you should award only

the present worth of any elements of damage."

The court further held that it is not to be assumed that

the average jurors have mathematical knowledge sufficient

for an understanding of, or enough school to calculate "pres-

ent worth." They are entitled to know that the present

worth of damages to be suffered in the future is such sum of

money in hand as with a proper rate of interest compounded

will yield the sum to be attained at the conclusion of the

period in contemplation, and the rate of interest taken may be

the average current rate according to standard investment

practices.

In ascertaining the present worth of the future loss of

earnings, that is, in discounting the recovery because future

losses are paid for in advance, the rate of discount is based

upon the current return upon long-term investments if the

prospective losses are long continued.

Also see the case of Illinois Central R. Company v. Hum-

phries, (Miss.) 1934, 155 So. 421. In that case a $50,000.00

verdict was held excessive for the death of a brakeman of
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46 years, earning from his employment and outside activities

from $350 to $550 monthly. He left a widow of 43 and two

sons, ages 11 and 13. This act, likewise was brought under

Federal Employers Liability Act. The Court holds that the

pecuniary loss of the beneficiaries under the statute allowing

recovery for the death of a person engaged in interstate com-

merce is not measured by what the deceased had earned, or

might have earned in the future, but by that portion of his

earnings bestowed up the beneficiaries, and by the amount

thereof which they might reasonably have expected to receive

from him had he lived.

We realize that the statute under which this action was

brought contains no such provisions except possibly by impli-

cation. As to the monetary loss to the plaintiff in this case, it

must be measured, not by the total amount of the deceased's

earnings, but by the amount that he would reasonably have

been expected to turn over to her and to their child, that is

money the deceased would deliver to his wife for the mainten-

ance of herself and the home. Any computation, therefore,

upon the amount of damages to which she is entitled would

be invalid without arriving at some basis concerning the

acount that would have been delivered to her by him.

Also see the action of Truesdale v. Wheelock, (Mo.)

1934, 74 S.W. 2d, 585. This also was an action brought

under the Federal Employer's Liability Act. In that case, the

Court held that calculating the present worth of May's en-

tire earnings at $200 per month by the same tables, for his

expectancy, we find the present worth to be $30,630.40.
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Considering that May's occupation was a hazardous one and

that he might not for the whole thirty-three years have as

great an earning power, it cannot be said with any certainty

that even these amounts would actually represent the present

worth of the loss of his earnings or contribution to his family

by reason of his death. Of course, financial contribution is not

the sole measure of recovery, and it is impossible to measure

the value of the loss of a husband and parent by material

standards. But not no recovery can be allowed for loss of

companionship and mental anguish. The verdict in that case

was reduced from $35,000 to $30,000.

See also the case of Manchester v. Youngstown Sheet ^
Tube Co., 46 N.E. 2d 780, in which a verdict of $3 1,963.00

for the death of a 24-year old laborer who had one child

when he died and whose wife bore another child after his

death, was held excessive in the sum of $7,963.00.

Also see the case of Oklahoma Transportation Company

V. Martin, 91 P. 2d 74, (Okla.). In that case a verdict of

$30,639.50 for the wrongful death of a 27-year old worker

who was survived by a 2 6 -year old wife and two children,

ages 3 and 5, who had a life expectancy of 37.43 years, and

who was able to earn when employed approximately $100

per month, was held excessive in the amount of $10,639.50.

The Court held that:

"... there is no fixed rule for computation of a re-

covery in cases of this character and each case stands

more or less upon its own facts.'

Also see the case of City of Sapulpa v. Deason, 196 P.
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544, where a recovery was reduced to $15,000 from $25,000.

In that case, the deceased was 40 years of age, had an earning

power of $20.00 per week, and a life expectancy of 28 years.

He had a family consisting of a wife and four children.

In connection with this phase of the case, we desire again

to call the Court's attention to the fact that there is no evi-

dence in the record adduced by the plaintiff concerning the

education of the deceased, Wayne Robert Larsen, Sr., nor the

exact type of work in which he was engaged at the time of

his death, so that it could be determined with a greater degree

of accuracy the probabilities concerning the extent and

amount of his future earnings.

The defendant contends that the Trial Court erred in

giving the following instruction: (Tr. p. 186)

"You are instructed that in determining whether or

not the operation of the airplane in this case was care-

less or reckless, you may consider whether or not

there has been under the evidence in this case, a vio-

lation of the following' provision of the regulations

of the Civil Aeronautical Authority:

'No person shall pilot an aircraft carrying passengers

during the period from one hour after sunset to

one hour before sunrise, unless he has made at least

five take-offs and landings to a full stop during

such period within the preceding ninety days.'

You are further instructed that if you find that there

was on the part of Homer G. Smith, a violation of

this provision, that such violation would be proof of

negligence in itself and then if you further find that

such a violation was the proximate cause of the acci-
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dent and the resulting death of Wayne Robert Larsen,

and you have also found for the plaintiffs on the issue

of agency, it will then be your duty to find in favor

of the plaintiffs and against the defendant."

Appellant contends that such instruction is in error be-

cause said instruction advises the jury that violation of the

regulation is proof of negligence in itself. Appellant contends

that violation of a ruling of a commission or board is not

negligence in itself. We are assuming that the use of the words

'in itself convey the same meaning as 'per se.' The violation

of a ruling or regulation of a commission or board is only

evidence or proof of negligence, it is not negligence in itself

(Points ^ Authorities XXXIII) . Therefore, in so directing

the jury was to advise the jury that if they should find

that the regulation had been violated and that it was the prox-

imate cause of the accident then they could be justified in bas-

ing a conclusion of negligence solely upon the violation of

the regulation, which we contend is not the law.

Defendant also contends that said instruction set forth

in the previous paragraph was error in that there was in-

sufficient evidence to conclude that the violation of the regu-

lation was the proximate cause of the accident. The evidence

concerning the accident resulting from the night flight was

entirely conjectural and there was no sufficient foundation

for such a conclusion to have been drawn by the witnesses.

(Tr. 155, 158, 159). And that the matter of their conclud-

ing thus was highly conjectural and specuation and was in

sufficient to be submitted to the jury the question of the

application of the violation of this regulation.
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Appellant also contends that the Court erred in giving to

the jury the following instruction: (Tr. p. 184)

"You are instructed that the circumstances and facts as

established by the evidence are such that you may in-

fer negligence on the part of the defendant. You are

not compelled to do so and this inference is merely

one which you may take into consideration in the

weighing of the facts and circumstances of the en-

tire case as presented to you."

The effect of such instruction being to advise the jury

that the doctrine of res ipsa loquitur had application to the

case and that the Court conclude the evidence of negligence

from the mere happening of the accident.

Appellant contends that the authorities that we have

cited in our Points and Authorities are overwhelmingly in

favor of the rule of law, that the doctrine of res ipsa loquitur

does not have application to airplane accidents, but that in

an airplane accident, it is incumbent upon the plaintiff seek-

ing injury to show some negligence upon the part of the per-

son operating the airplane. Appellant contends that the decis-

ion was erronious in spite of the fact that the Court instructed

the jury: (Tr. p. 882)

"Negligence is never presumed but must be proven by

a preponderance of the evidence. No presumption of

negligence arises from the mere happening of an ac-

cident."

The appellant contends that the Court erred in giving the

instruction cited on page 187 of the transcript:



71

"You are instructed that no person shall pilot an air-

craft under authority of a private pilot's certificate

issued by the administrator of the Civil Aeronautics

Administration of the United States Government un-

less he hae in his personal possession at all time while

piloting aircraft a medical certificate or other evidence

satisfactory to the administrator showing that he has

met the physical requirements as a private pilot with-

in the last twenty-four calendar months preceding

the flight."

for the reason that it was not contended by the plaintiff that

the said Homer G. Smith did not have a medical certificate

issued to him as is required in such regulation, and that the

effect of such instruction would be to inject the consideration

of the violation Of a regulation in the case of which there was

no evidence.

The appellant likewise contends that the Court erred in

refusing to give defendant's requested instruction No. 7,

which provides as follows:

"You are instructed that in connection with the as-

sumption of risk on the part of the deceased as this

has been defined to you in these instructions, that you

may consider in determining whether or not the de-

ceased assumed the risk of this flight, that aviation

has not as yet become either a necessary or common
means of transportation. This, coupled with the fact

that airplanes have not yet been perfected to the

point of certainty of control approximating that of

which automobiles are capable, and with the serious
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character of harm which an airplane out of control is

likely to do to persons, structures, and chattels on the

land over which it flies, makes it proper to regard

aviation as an extra hazardous activity; and further-

more that a perfect plane, perfectly flown, may crash

in unfavorable weather."

The authority for the foregoing statement may be found

in the American Law Institute, Restatement of the Law of

Torts, Volume 3, page 47.

The authorities which appellant has cited in its brief

under this question hold that the flight of persons in privately

owned and operated airplanes is classified by the authorities

as an extra hazardous activity and the circumstances of this

case, considering the time of day that the flight commenced,

the nature of the aircraft, the experience of the pilot, and

other circumstances, were sufficient to bring the performance

within the ruling of extra hazardous activity and the defend-

ant was entitled to have the jury advised by the Court that

the doing of the very thing that was done by the deceased

in this case constituted extra-hazardous activity, as classified

by the Courts. The failure of the Court to so instruct the jury

deprived the defendant of the benefit that would have been

received if the jury had been so instructed as to the extra

hazardous nature of the flight. The defendant's requested

instructions were not included in the transcript through no

fault of the reporter. At the time of the trial, defendant failed
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to receive the requested instructions from the Court Reporter

and deliver them to the clerk.

The above and foregoing is respectfully submitted to the

Court.

MILTON E. ZENER
BEN PETERSON

Attorneys for Appellant

Residing at Pocatello, Idaho
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